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IN THE SUPREME COURT FOR THE STATE OF IDAHO
WANDERING TRAILS, LLC, an Idaho limited
liability company, and LIQUID REALTY, INC.,
an Idaho corporation,
Plaintiffs-CounterdefendantsAppe Ilants-Cross Respondents,
-vs-

)
)
)
)
)

SUPREME COURT NO. 40124-2012
Canyon County Case No. CV09-5395C

)
)
)

)

BIG BITE EXCAVATION, INC.
Defendant-Respondent,
And
TIM and JULIE SCHELHORN,

)
)
)
)
)
)
)

And

)
)
)
)
)

PIPER RANCH, LLC,

)
)

Defendants-RespondentsCross Appellants,

Defendant-Counterclaimant,

)
)
)

And
DOES 1-5,
Defendants,
And
SCHISM ABLUTION, INC.

)
)
)
)
)
)
)
)
)
)

____________I_n_te_rv_e_n_o_r-_A~p~p_el_la_n_t.__________ )

CROSS-APPELLANTS' REPLY BRIEF

Appeal from the District Court ofthe Third Judicial District for Canyon County
Honorable Bradly S. Ford, District Judge presiding.

ATTORNEYS FOR APPELLANTS

A TTORNEYS FOR RESPONDENTS/
CROSS-APPELLANTS

Wyatt Johnson
Angstman Johnson
3649 Lakeshore Lane
Boise, Idaho 83703

Kevin E. Dinius
Michael J. Hanby II
Dinius & Associates, PLLC
5680 E. Franklin Road, Suite l30
Nampa, Idaho 83687
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I.
INTRODUCTION

In their Cross-Appeal, Tim and Julie Schelhorn (collectively, ''the Schelhorns") have
sought review of the district court's determination that they were not a prevailing party and they
were not entitled to attorney's fees. 1 The Schelhorns supported their argument with the correct
standard of review and an analysis of the error committed by the district court. 2
Rather than argue the substance of the issues raised by the Schelhorns, Schism argues
that the Schelhorns failed to cite to the standard of review and that the Schelhorns misstate the
record. 3
Because the Schelhorns were successful in all aspects of their defense to the claims
asserted against them, the district court abused its discretion in determining that the Schelhorns
were not prevailing parties. This matter should be remanded to the district court for the purpose
of determining a reasonable amount of attorney fees and costs for the Schelhorns' defense of the
action. Further, attorney's fees should be awarded to Defendants on their cross-appeal pursuant
to Idaho Code § 12-120(3) and LA.R. 41.

Cross-Appellants' Brief, pp. 36-37.
!d.
3 Cross-Appellants' Reply Brief, pp. 5-6.
I
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II.
ARGUMENT

A.

The Schelhorns cited to the correct legal standard and did not misstate the record in
anyway
As discussed in the Cross-Appellant's Brief, determination of the prevailing party for

purposes of awarding costs and attorney fees is within the sound discretion of the trial court. 4 In
making its determination, however, the trial court must consider the result of the action in
relation to the relief sought by the respective parties, whether there were multiple claims or
issues, and the extent to which each party prevailed upon each issue or claim. 5 As analyzed
below, the district court abused its discretion because it did not reach its decision exercising
proper reason.
It is also clear that Schism is attempting to divert the Court's attention from the issue at

hand by inaccurately claiming that the Schelhorns misstated the record in arguing that they were
prevailing parties. It appears that Schism takes issue with the Schelhorns' statement that "no
counterclaim was filed against plaintiffs." While Schism acknowledges that this statement is
true, they point out that a cross-claim was filed against Mr. Angstman and Angstman Johnson &
Associates by Big Bite Excavation, Inc. (hereinafter, "Big Bite") and the Schelhoms and
inaccurately imply that the Schelhorns did not prevail on that claim. The disposition of the crossclaim, however, only strengthens the Schelhorns' argument that they were prevailing parties.
Decker v. Homeguard Sys., 105 Idaho 158, 161, 666 P.2d 1169, 1172 (Ct.App. 1983); Idaho Rules of Civil
Procedure 54(d)(l)(B).
5 Chadderdon v. King, 104 Idaho 406, 411, 659 P.2d 160, 165 (Ct.App. 1983); Idaho Rules of Civil Procedure
54(d)(1)(B).

4
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The cross-claim at issue was levied not at plaintiffs, but at Mr. Angstman and Angstman
Johnson & Associates as attorneys for Big Bite and the Schelhorns. 6 If Wandering Trails' "third
party beneficiary" allegations were proven, then it became apparent Mr. Angstman failed to
adequately inform and disclose to his current clients of the material terms of the transaction. As
such, Big Bite and the Schelhorns brought claims against their attorneys for breach of fiduciary
duty, declaratory action to void the agreement, contribution and indemnification, and respondeat
superior. The district court subsequently and correctly found no contract existed from which

plaintiffs could be third-party beneficiaries, and as such, those claims became moot. Big Bite and
the Schelhorns then moved to dismiss their own claims pursuant to LR.C.P. 41(a)(2).7 That
motion was disputed by Mr. Angstman and his law firm necessitating a hearing which was held
on August 12,2010. 8 The district court agreed with the analysis of Big Bite and the Schelhorns
and granted their Motion to Dismiss.

Mr. Angstman did not appeal that decision of the district court and it is unclear why
Schism now asserts that the cross-claim changes the prevailing party analysis in any way.
Regardless, the recitation of the record by the Schelhorns in the Cross-Appellant' s Brief was not
a misrepresentation as claimed by Schism. If anything, the cross-claim and successful 41(a)(2)
motion to dismiss only bolsters the Schelhorns' claim as prevailing parties.

R. Vol. II, pp. 377-78.
fd.
g fd.

6
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B.

Because the Schelhorns were prevailing parties, they are entitled to attorney's fees
It simply cannot be disputed that the Schelhoms prevailed in the litigation. They

successfully defended the only claim asserted by plaintiffs - Alter EgolPiercing the Veil. The
district court abused its discretion in finding the Schelhoms did not prevail because it did not
reach its conclusion by applying proper reason, as required.
Throughout the litigation, the Schelhoms asserted that they were separate and distinct
parties from Big Bite and Piper Ranch. The basis of the district court's dismissal of plaintiffs'
claim against the Schelhoms was that plaintiffs could not prove their claim of piercing the veil
and that the Schelhoms are seperate and distinct from the entities. It is legally inconsistent to
make such a fmding and then treat the Schelhoms and Piper Ranch as one-and-the-same for
purposes of a prevailing party analysis. A review of the record indicates the Schelhoms are
undeniably prevailing parties in the litigation. Based on the above, the district court abused its
discretion in finding the Schelhoms were not prevailing parties.
In its Cross-Respondents' Brief, Schism does not address the issue of prevailing party at

all. In fact, the only substantive argument put forth by Schism on the issues raised by the CrossAppeal is the argument that "the fees for all parties represented by the same counsel were
lumped together and the fees sought were duplicative ... ,,9 That issue is not before this Court
because, as conceded by Schism, the district court's memorandum decision "did not reach the
issue because the Schelhoms were not found to be prevailing parties."

9

Cross-Respondent's Reply Brief, p. 7.
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C.

The Schelhorns are entitled to their attorney's fees associated with their CrossAppeal pursuant to Idaho Code § 12-120(3) and I.A.R. 41
Because this dispute concerns a commercial transaction, and because the Schelhorns

believe they will wholly prevail on their Cross-Appeal, the Schelhorns are entitled to attorney's
fees and costs associated with their Cross-Appeal.

III.
CONCLUSION
Defendants respectfully request this Court find the district court abused its discretion in
finding that the Schelhoms were not prevailing parties and in declining to award them attorney's
fees and costs. This matter should be remanded to the district court for the purpose of
determining a reasonable amount of attorney fees and costs for the Schelhorns' defense of the
action. Further, attorney's fees should be awarded to Defendants on their cross-appeal pursuant
to Idaho Code § 12-120(3) and LA.R. 41.
DATED this 18th day of September, 2013.
DINIUS LAW

By:_ _+--=-==--_ _ _ _ _ __
KevinE.
Michae J. Hanby II
Attorneys for Respondent/Cross-Appellants
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CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of September, 2013, I caused to be served a true and
correct copy of the foregoing document by the method indicated below to the following:
Wyatt Johnson
Angstman Johnson
3649 Lakeshore Lane
Boise, Idaho 83703

t:8J
D
D
D
t:8J

US Mail (2 copies)
Overnight Mail
Hand Delivery
Facsimile - No. 853-0117
Email -wyatt@angstman.com

k--~
for Drius LAW
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